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MVEMORANDUM OPI NI ON
Judi ci al Wat ch, I nc., a non-profit public 1nterest

organi zation, filed this case agai nst the United States Depart nment
of Justice (“DQJ”) under the Freedomof Information Act (“FO A"),
5 US.C 8 552 et seq., seeking docunments concerning pardon
applications considered or granted by former President WIIliam
Jefferson Clinton. DAQJ w thheld disclosure of sonme FO A-
responsi ve docunments under specific statutory exenptions, many

pursuant to the presidential comunicati ons privil ege of Exenpti on



5, 5 U S. C. 8 552(b)(5). This matter is now before the Court on
Def endant's Motion for Summary Judgnent.
FOA provides a framework for [|liberal disclosure of

government docunments. See Dep't of Air Force v. Rose, 425 U. S

352, 360-361 (1973) (FO A reflects “a general philosophy of ful

agency disclosure”); United States Dep't of State v. Ray, 502 U. S.

164, 173 (1991) (FO A facilitates "public access to Governnent
docunments”) (internal citation omtted). Thus, FO A "provides that
all docunents are available to the public unless specifically
exenpted by the Act itself,” and those exenptions "nust be
construed narrowy, in such a way as to provi de the maxi numaccess

consonant with the overall purpose of the Act."” Vaughn v. Rosen,

484 F.2d 820, 823 (D.C. Cir. 1973), cert. denied, 415 U S. 977

(1974).

In this case, the Court is well aware that the subject matter
of Plaintiff's FO A request--pardon applications considered or
granted by fornmer President Clinton--is of great public interest.

See, e.g., Peter Slevin and George Lardner Jr., Key to

Presidential Pardon |Is Access, Washi ngton Post, Jan. 22, 2001, at

Al; Pardons on the Sly, NY. Tines, Jan. 25, 2001, at A22.

However, as strong a supporter as the Court is of FOA s |ibera
di scl osure of governnent docunments and as great as the public

interest in disclosure of the docunents requested by Plaintiff may



be, the case |aw concerning the ability of the government to
wi t hhol d certain docunents under the presidential communications
privilege is clear, as wll be detailed bel ow.

As a threshold matter, it is necessary to understand t hat we
cannot viewthe presidential comunications privilege only in the
context of its use by an individual President to shield
informati on concerning his controversial decisions from the
publi c. Rat her, the privilege must be viewed in its broader,
hi storical context, allow ng presidential advisors to provide the
President with the fullest and nost candid i nformati on and advi ce
regardi ng deci sions to be made i n many sensitive areas, including
the granting or denial of pardon requests. Thus, the presidenti al
communi cations privilege serves as a vitally inportant protection
for the Presidency as an institution.

Accordingly, upon consideration of the Mtion, Opposition,
Reply, and the entire record herein, Defendant's Motion for
Summary Judgnent is granted.
| . BACKGROUND!

On February 22, 2001, Plaintiff nmade a FO A request to DQJ

seeking all docunents from the O fice of the Deputy Attorney

1Summary j udgnment may be granted only when t here i s no genui ne
issue as to any material fact and the noving party is entitled to
judgnment as a matter of law. Fed. R Civ. P. 56(c). Consequently,
unl ess ot herwi se noted, the Court states only uncontroverted facts.
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General that “refer or relate...in any way” to pardon applications
considered or granted by fornmer President Clinton on January 21,
2001.2 On March 6, 2001, DQJ acknow edged receipt of Plaintiff's
FO A request and initiated a search for docunments responsive to
that request. However, DQJ also inforned Plaintiff that it would
be unable to conplete its processing of Plaintiff's FO A request
within the statutory tine frame and asked that the Plaintiff
ei ther narrowthe scope of its request or agree to an alternative
time frame for processing its request. On March 23, 2001,
Plaintiff filed the instant action.

On June 11, 2001, DA infornmed Plaintiff that it had
completed its search, having located 17 boxes of potentially
responsi ve docunents. By August 9, 2001, DQJ had identified 5, 258
pages of docunents responsive to Plaintiff's FO A request. It
rel eased 597 pages to Plaintiff in full, some after advance
payment of applicable processing fees, and identified an
addi tional 433 pages that could be released to Plaintiff upon
payment of applicable fees. However, DQOJ withhel d 4, 825 pages of
responsi ve docunents in full and 40 pages in part, citing specific

FO A exenptions. Def endant wi thheld 4,341 pages under FO A

2 Plaintiff made an identical request to the Ofice of the
Pardon Attorney on January 29, 2001. See Judicial Watch, lInc.
v. US. Dep't of Justice, No. 01-720 (D.D.C. filed April 4,
2001). The Court consolidated these cases on June 22, 2001.




Exenption 5 as subject to the presidential conmmunications
privilege and 524 pages under FO A Exenption 6, 5 US.C. §
552(b)(6), as constituting a clearly unwarranted invasion of
privacy.?
1. STANDARD OF REVI EW

FO A “requires agencies to conply with requests to nake their
records available to the public, unl ess the requested records fall
within one or nore of nine categories of exenpt material.”

Ol esby v. United States Dep’'t of Defense, 79 F.3d 1172, 1176

(D.C. Cir. 1996)(citing 5 U . S.C. 8§ 552(a), (b)). Inthis Circuit,
t he burden of justifying nondisclosure under these exenptions is

on the governnment, Petroleum Information Corp. v. United State

Dep't of the Interior, 976 F.2d 1429, 1433 (D.C. Cir. 1992)

(citing 5 U S.C. 8§ 552(a)(4)(B)), and the agency nust submit an
i ndex of all withheld material, Vaughn, 484 F.2d at 826.
I n determ ni ng whether the governnment has properly w thheld

request ed docunents under any of FO A's exenptions, the district

court conducts a de novo review of the governnent’s decision. 5

US.C 8 552(a)(4)(B). In doing so, courts "nust accord

3 Defendant also determined that sone of these documents
could be withheld in whole or in part under the deliberative
process privilege of FO A Exenption 5. As the issue can be
resolved by assertion of the presidential conmmunications
privilege and as an unwarranted invasion of privacy, the Court
will not address Defendant's deliberative process privilege
cl ai nms.



substantial weight to the Agency's determ nations.” Gardels v.

C.l.A , 689 F.2d 1100, 1104 (D.C. Cir. 1982). The Court may award
summary judgnment in a FO A case solely on the basis of information
provided in affidavits or declarations when they describe "the
docunments and the justifications for nondi scl osure with reasonably
specific detail, denonstrate that the information withheld
logically falls within the clainmd exenption, and are not
controverted by either contrary evidence in the record nor by

evi dence of agency bad faith." Mlitary Audit Project v. Casey,

656 F.2d 724, 738 (D.C. Cir. 1981); see also Goland v. C.I.A., 607

F.2d 339, 352 (D.C. Cir. 1978), cert. denied, 445 U. S. 927 (1980);

Hayden v. N.S.A., 608 F.2d 1381, 1387 (D.C. Cir. 1979), cert.

deni ed, 446 U.S. 937 (1980).
[11. ANALYSIS

Def endant clainms that it properly wthheld 4,341 pages of
responsi ve docunents pursuant to the presidential conmunications
privilege of FO A Exenption 5, 5 U S.C. 8 552(b)(5), because they
relate to "the exercise by then-President Clinton of his expressly
del egated constitutional authority to grant reprieves and
pardons.” Def.'s Menpn. at 1. |In addition, Defendant argues that
it properly wi thheld 524 pages as a clearly unwarranted invasion
of privacy under Exenption 6 because "the identities and personal

hi stories of these applicants...do not bear in any way on the



Justice Departnent's performance of its statutory duties or
operations.” |d. at 3.

I n opposition, Plaintiff argues that these docunents have
been i nproperly withheld by DQJ. First, Plaintiff clains that the
presi dential communi cations privilege does not apply to all of the
wi thheld docunents because the privilege protects neither
docunments of a fornmer president nor communi cations between non-
White House advisers. Second, Plaintiff argues that there is no
clearly unwarranted i nvasi on of privacy under Exenption 6 because
its request "does not go to personal information about these
i ndi viduals, but rather the basis on which [fornmer President

Clinton] granted them™ Pl.'s Opp'n at 12.

A. DOJ Has Properly Wthheld 4,341 Pages of Responsive
Documents Pursuant to the Presidential Conmunications
Privilege of FO A Exenption 5.

FO A Exenption 5 exenpts from disclosure “inter-agency or

i ntra-agency nenoranduns or |etters which woul d not be avail abl e
by law to a party. . . inlitigation with the agency”. 5 U S.C.
8§ 552(b)(5). 1In this case, DOJ has w thheld documents pursuant
to the presidential comrunications privilege, which specifically
protects from di sclosure information concerning the President's
deci si onmaki ng process. Accordingly, the privilege "applies to

docunments in their entirety, and covers final and post-decisional

materials as well as pre-deliberative ones.” |n re Sealed Case,




121 F. 3d 729, 745 (D.C. Cir. 1997) (upholding assertion of the
presidential communications privilege in a FOA action seeking
i nformati on concerning the President's appoi ntnent and renoval
power) .

The presidential comruni cations privilege "is fundanental to
the operation of Government and inextricably rooted in the

separation of powers under the Constitution.” United States v.

Ni xon, 418 U.S. 683, 708 (1974) (denying a broad, undifferenti ated
privilege claim based on the public interest in presidential
confidentiality, where the special prosecutor had denonstrated a
specific need for the information). Because the privilege is
"based on the need to preserve the President's access to candid
advice," the President may invoke the privilege "when asked to
produce docunents...that reflect presidential decisionmaking and
deliberations and that the President believes should remain

confidential." 1n re Sealed Case, 121 F.3d at 744.

Once the President invokes the privilege, the docunents

become presunptively privileged. United States v. Ni xon, 418 U. S.
at 708. This presunption "can be overcone only by an adequate
showi ng of need" by those seeking the privileged docunments. In

re Sealed Case, 121 F.3d at 745. Thus, the presidential

conmuni cations privilege "affords greater protection agai nst



di scl osure" than other Exenption 5 privileges such as the
del i berative process privilege. 1d., 121 F.3d at 746.

On repeat ed occasi ons, the Suprenme Court has enphasized the
def erence that courts should give to the President's need to
protect communi cations with advisors in order to effectively carry
out his executive powers.

The expectation of a President to the confidentiality of
his conversations and correspondence...has all the
val ues to which we accord deference...[and is necessary]
for protection of the public interest in candid,
obj ective, and even Dblunt or harsh opinions in
Presi dential decisionmaking. A President and those who
assist himnust be free to explore alternatives in the
process of shaping policies and nmaki ng deci sions and to
do so in a way many woul d be unwi I ling to express except
privately.

United States v. Nixon, 418 U.S. at 708. The Court has enphasi zed

that the "effective discharge of [Presidential] duties" depends
on the ability of the President "to receive [] full and frank
subm ssions of facts and opinions" fromadvisers, which requires

"some assurance of confidentiality.” N xon v. Adm nistrator of

General Services, 433 U. S. 425, 448-49 (1977).

Plaintiff argues that the presidential communications
privilege is conpletely inapplicable in this action because it is
bei ng asserted to withhold documents of a fornmer president.
However, our Court of Appeals has recogni zed that presidential
privilege "does not disappear nerely because the president who

made or received the communi cation di es, resigns, or has conpl et ed



his term" Dellunms v. Powell, 561 F.2d 242, 248 (D.C. Cir. 1977)
(hol ding the presunption of privilege by fornmer President Nixon
was sufficiently overcone by the plaintiffs' denonstrated specific
need for disclosure of the tapes and transcripts of White House
conversations).

It is true that "the significance of the assertion by a
former president is dimnished" when the i ncunbent president does
not agree that nondi scl osure of docunents is necessary to the
protection or operation of the presidency. Delluns, 561 F.2d at
248. However, in this case, the incunbent President supports the
i nvocation of the privilege on behalf of the institution of the
Pr esi dency. See Def's Reply at 4. The Suprene Court has
recogni zed that "the i ncunbent President is vitally concerned with
and in the best position to assess the present and future needs
of the Executive Branch, and to support invocation of the

privilege accordingly."” Ni xon v. Adm nistrator of General

Services, 433 U.S. at 449 (rejecting former President Ni xon's
claimof presidential privilege where neither President Ford nor
President Carter supported that claim). Accordingly, the Court
gi ves great deference to the present admnistration's assertion
of the presidential comrunications privilege on behalf of pardon

docunments of a forner president.
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Plaintiff also argues that even if the presidential
communi cations privilege allows DQJ to w thhold some of the
docunments responsive to its FO A request, the privil ege cannot be
i nvoked for docunents that did not directly involve former
President Clinton or his White House staff. Plaintiff relies on
the Court of Appeals statement that "the privilege should not
extend to staff outside the Wiite House in executive branch

agencies.” In re Sealed Case, 121 F.3d at 752. In that case, the

Court of Appeals was concerned that the privilege would be
extended to "a large swath of the executive branch,” and thought
that only communi cations in the Wiite House were "cl ose enough to
the President to be revelatory of his deliberations or to pose a
risk to the candor of his advisers." 1d.

However, in this case, DOJ has wthheld sonme docunents
concerning communi cations fromthe O fice of the Pardon Attorney,
the primary job of whichis to utilize DOJ enpl oyees to assi st the
President in his pardon decisionmaki ng. Thus, the justification
for the privilege still applies because it is a "limted extension
of the privilege beyond the President to his imedi ate advi sers”
so that they may "performdetail ed anal yses of several different
[] options before comng to closure on a recommendation for the
Chi ef Executive." Id., 121 F.3d at 749-50. Because the

"docunents in question were generated in the course of advising

11



the President in the exercise of...a quintessential and
nondel egabl e Presi denti al power...[and] nonetheless areintimtely
connected to his presidential decisionmaking," id., 121 F.3d at
752-53, DQJ properly invoked the presidential conmunications
privilege to w thhold docunents invol vi ng conmuni cations directly
relating to former President Clinton's pardon decisions even if
they did not involve direct communication with himor his Wite
House staff.

"The President's need for conplete candor and objectivity
fromadvisers calls for great deference fromthe courts.” United

States v. Nixon, 418 U. S. at 706. All 4,341 pages of docunents

withheld by DQJ pursuant to the presidential comunications
privilege pertain to advice, recomendations, and materials
generated for the sole purpose of allowing former President
Clinton to make deci si ons regardi ng pardons--"a qui ntessenti al and
nondel egabl e Presidential power." In addition, there is no
evi dence that DOJ was attenpting to use the privilege in order to
wi t hhol d non-pardon information. Accordingly, DQJ has properly
i nvoked the presidential comruni cations privilege of FOA
Exenption 5 to withhold these 4,341 pages of docunents responsive
to Plaintiff's FO A request.

B. DOJ Has Properly Wthheld 524 Pages of Responsive
Docunments Pursuant to FO A Exenption 6.

12



Def endant clainms that it has properly w thheld 524 pages of
docunments responsive to Plaintiff's FO A request (consisting
primarily of individual petitions for pardon wth acconpanying
exhibits and attachnments) as a clearly unwarranted invasion of
privacy under Exenption 6. Plaintiff argues that these docunents
have been inproperly w thheld because its FO A request "does not
go to personal information about these individuals, but rather the
basis on which [forner President Clinton] granted them " and the
personal information concerns convicted felons who are not
entitled to the same privacy rights as other Anmerican citizens.
Pl."s Opp'n at 12.

However, regardless of Plaintiff's interest in these
docunments, disclosure would still provide Plaintiff with non-
public, personal information regarding the applicants, the crines
they commtted, and their lives before and after their
convictions, including the personal information of other third
parties. See Def.'s Menpn. at 34. The Suprene Court has found
that requests for the type of information withheld by DOJ in this
case can reasonably be interpreted as unwarranted invasions of
personal privacy subject to privacy protection under FIOA even

if the information concerns possible felons. See United States

Dep't of Justice v. Reporters Comm for Freedomof Press, 489 U. S.

749 (1989) (allowi ng the contents of FBI rap sheets, which include

13



i nformation concerni ng arrests, i ndi ct nents, acquittals,
convictions, and sentences, to be wthheld under FOA s |aw
enf orcenent exenption). Thus, DQOJ could properly w thhold the
personal information included in the pardon applications at issue
here under FO A Exenption 6 as an invasion of privacy.

Plaintiff also argues that a bal ancing of public and private
interest in disclosure of this informati on does not indicate that
such disclosure is clearly unwarranted. However, the Suprene
Court has clearly stated that FO A's purpose in opening agency
action to public scrutiny "is not fostered by disclosure of
i nformation about private citizens that is accunul ated in various
governnmental files but that reveals little or nothing about an

agency's own conduct." Reporters Comm for Freedomof Press, 489

U.S. at 773. Gven that the Court has already determ ned t hat DQJ
actions in advising on the pardon decisions of a President is
protected by the presidential conmunications privilege, there is
no i ndication that disclosure of the personal information at issue
woul d contribute significantly to public understanding of non-

privileged activities of the governnment.
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| V. CONCLUSI ON

For the foregoing reasons, Defendant’s Motion for Summary

Judgnent [#33] is granted. An Order will issue with this Opinion.

DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE

COPIES TO

Larry Kl aynman

Paul O fanedes

501 School Street, S.W, Ste. 725
Washi ngton, D.C. 20024

Anne Wei smann

United States Departnment of Justice
Civil Division, Federal Prograns
PO Box 883, Room 932

Washi ngton, D.C. 20530
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ORDER
Judi ci al Wat ch, I nc., a non-profit public interest

organi zation, filed this case agai nst the United States Depart ment
of Justice (“DQJ”) under the Freedomof Information Act (“FO A”),
5 US.C. 8§ 552 et seq., seeking documents concerning pardon
applications considered or granted by former President WIIiam
Jefferson Clinton. DOJ withheld disclosure of sone responsive
docunments pursuant to specific statutory exenptions, many under

t he presidential communications privilege of FOA Exenmption 5, 5



U S.C. 8§ 552(b)(5). This matter is now before the Court on
Def endant's Motion for Summary Judgment [#14]. Upon consi deration
of the Motion, Opposition, Reply, and the entire record herein,
for the reasons discussed in the acconpanyi ng Menor andum Opi ni on,
it is hereby

ORDERED, that Defendant’s Motion for Summary Judgnent [#33]

is granted.
DATE GLADYS KESSLER

UNI TED STATES DI STRI CT JUDGE
COPI ES TO

Larry Kl ayman

Paul Orfanedes

501 School Street, S.W, Ste. 725
Washi ngton, D.C. 20024

Anne Wei smann

United States Departnment of Justice
Civil Division, Federal Prograns
PO Box 883, Room 932

Washi ngton, D.C. 20530



